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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to- Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Custorﬁs,_ Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.7.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest

demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fitty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.




-2

(i) i RfRE 1004 B URT 86 W SU-UNT (27) & fcrfa ordid Fare FraArEaed, 1994 B Fram o (20) @
sinta FrufRe v wadly 4 & o1 WM Ud 9P WY Agdw, did S Yed,/ AGH, DU UG Gob
(erfi) & arew & Wil (v W vl ufy gh) o onged / WETe JTge JYdl $U MG, HIT ST Yob,
el SRR B e @A ® AgY < gy WM U BT IE Yo are/ YT, B SIE Yeh G
aiRa amder @ afe Ao &

(iii) The appeal under sub section and (2A) of the section 8€ the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commiss oner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, aad the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of the Court Fee
Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Servize Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—)Prc?vided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”
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. 66E of the Finanace Act, 1994, no service tax is payable on sale of commercial unit
after issuance of completion certificate(i.e. BU permission) by_‘the' competentf
authority (i.e. GRUDA). I find that the respondent has raceived BU permission from:
GRUDA on 01.12.2012. Accordingly}' there is no liability of paying service tax on
sale of commercial unit after 01.12.2012. The respondent filed ST-3 return for the
quarter ending March-2013 showing receipt of Rs.29,32,550/-, paid service tax of:

At

- | ORDER-IN-APPEAL

This order arises out of an appeal filed by the Asstt. Commissioner, S_ervicé:

Tax. Division, Gandhinagar (in short ‘appellant’) in terms of Review Order

No.86/2015-16 dated 21.03.2016 passed by the Commissioner, Central Excise,
Ahrhedabad-III(in ~ short  ‘review “authority’)  against ,Order—in-Original"
No.§163/Ref/ST/DC/15—16 dated 29.12.2015(in short ‘impugned  order’) passed by
the Deputy Commissioner, Service Tax Division, Gandhinzgar(in short ‘adjudicating’
“authority’) in case of M/s.Shreeji Corporation, Shreeji Avenue‘, F.P.No.ZO," Opp.
Shrinath Park Residency-1, Near I0C Petrol Pump, Adalaj, Gandhinagar (in short:

‘respondent’).

2. Briefly stated that the adjudicating authority sanctioned refund of service tax
of P}s.48,021/,— vide impugned order on the ground that while paying service tax for*
the: quarter ending March-2016, the respondent. had peid excess service on. the:
amount which they had received against outright sale of taeir shops which they ha‘d;'
sold after getting BU permission from Gandhinagar Rural & Urban Developmentf

Authority (in short ‘GRUDA’) after completion of their whole scheme. -

3, ' Aggrieved with the said impugned order, the review authority vide review:
ord;er directed the adjudicating authority to file present appeal on following ground.

viz.

(a)  the total amount shown in ST-3 return for the quarter ending March-2013 is
. cum-duty price and therefore' total amount received by the respondent is’

inclusive service tax.

(by: since the amount received from the buyers of commercial units is inclusive of
service.tax, the respondent has not borne burden the service tax.on their:
own but the same has been passed on to the customers of commercial un_i_ts,'-_
doctrine of unjust enrichment is applik:able in the present case. This aspect is:

‘not considered by the adjudicating authority in the impugned order.
i :
4 One set of appeal memorandum filed by the eppellant was sent to the

resbondent on 04.05.2016 to file memorandum of cross objection, if any, against:
the/ said appeal with a request to remain present on hearing of appeal. Three.
opportunities were given to the respondent to remain p-esent on personal-hearing_‘

fixed on 17.05.2017, 20.06.2017 and 20.07.2017. None appeared for hearing on

"the given date nor any memorandum of cross objection is filed by the respondent

till date. Hence, I proceed to decide the case on merits.

5 . I have carefully gone through the appeal' memorandum and documentary.
eviqences available on records. I find that main issue tc be decided is whether the’
implugned order passed by the adjudicating “authority for sanction ‘of refund of:

service tax of Rs.48,021/- is just, legal and proper or otherwise.,

6. ' Prima facie, I find that the respondent is en‘gaged‘in broviding ‘constructiori..

of ctpmmercial-cum—reSidential complex’ service. As provided in Clause(b) of Section

Rs.98,347/-. It implies that they have considered said emount as cum-duty price in
view of the fact that as per para 23, of Sale Deed, the burden of service tax is-borne,

% F,No.VZ(CS)01/ST-4/STC.-lII/.16—.17/A—I'-

by the respondent. I find that later on when they came to know that no service tax . -

is payable on sale of commercial units after .obtaining BU permission, they filed’
refund . claim of Rs.48,021/- being eXcess service tax paid. This plea of thel ..
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resﬁondent is not tenable in view of the fact that the Para 23 of the Sale Deed-
clegrly provides for bearing of burden of service tax by the respondent. It means’

- that price is inclusive of service tax and is collected from the buyers and not borne

by the respondent. When the refund is claimed, onus lies on the- claimant that’
incidence of tax is not passed on to the buyers in terms of provisions contained in
Sectlon 11B of the Central Excise Act, 1944 as made aoplicable to the Finance Act,.
199’4 Thus, I find that the appellant has failed to consider this aspect and refund:
santtloned by him vide |mpugned order is erroneous and reqwres to be recovered.

W|tH interest as per law.

.‘ : . :
7. 1 In view of the above discussion and findings, the appeal filed by the
appellant succeeds and accordingly allowed in @above terms.

! o (Uma Shanker)

; Commissioner(Appeals)

; Central Tax, Ahmedabad.
' Dt.27 .07.2017

Attésted :

(BLA. Patel)
Supdt(Appeals).

BY SPEED POST TO:

:1) The Asstt. Commr, Central Tax, Gandhinagar Division(Appellant)
22) M/s. M/s.Shreeji Corporation,Shreeji Avenue, F.P.No.20, ‘

] Opp. Shrinath Park Residency-1, Near IOC Pet-ol Pump,

Adalaj, Gandhinagar(Respondent)
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»(1), The Chief Commissioner, Central Tax, Ahmedabad Zone.

(2)!  The Commissioner, Central Tax, Gandhinagar(RRA Section).

(3)| The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
. (for uploading the OIA on websnte)

(4) " Guard file

(5)j P.A. file.







