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Passed by Shri Uma Shankar Commissioner (Appeals) Central Tax, Ahmedabad

Deputy Commissioner, Service Tax Division, Gandhinagar &TIT i:iTifr ~ ~ ~
163/Ref/ST/DC/2015-16 ~: 29.12.2015 'fl~

Arising out of Order-in-Original No 163/Ref/ST/DC/2015-16 ~ : 29.12.2015 Issued by:
Deputy Commissioner, Service Tax Division, Gandhinagar

~c\'lc'icbaf / mmrrc\1 <ITT "fJ1--I' ~ 'CJffl Name & Address of The Appellants/Respondents

M/s. Shreeji Corporation

g 3rfla mat orig€ al{ sf anfh Ufa If@rant al a74a [HR=Ra war a a raa &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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vl gea, ara zycan vi ars a4ht nznf@rut al 3r#a-­
Appeal to Customs Central Excise And Service Tax Appellate TribJnal :-

f0frq 31f@e/fr1 ,19g4 at tTRT 86 cfi ~ ~ cITT f;ry' cfi ~ c#l"·\Jll ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a e)fa fl zyca, r zgen vi vura ar4l#ta arznf@a 3\.2o, q )ea Raza
Hrvg, emf 7I, 3iaIqlq--380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) rglRh1 nrznf@raw at Rf@Rt; 3rf@,fzm, 1994 #t err 86 (1) cfi 3iaifa 3r8tea
~ Alll-flcJc>il, 1994 cfi f.iir:f 9(1)cfi 3if feifRa qf 1.€ s ar ufii i at \JlT
raft vi 3r#a er RGra 3rat a fag a7fl # n{ z sat fit lu arfeg
(sri gas qrf1a If ztf) 3it arr frerznn@row st ura4) fer &, ai nfRa
n1a~ ta la a nrqft sru «~zt r aif»a aa rr #a a #i sf tarn #6t
"l=f11T , ~ cBl 1=f1lT 3-TTx 'C'l<WTT 7fllT~~ 5 'C'lTTs ITa a ? ai u; 1000 / - i:t'iT-r ~
6lTfl I siei ?arm at is, an at 1=f1lT 3-TT'x 'C'l<ITllT ·7flJT ~~ 5 'C'lruf <TT 50 'C'lRsT 'cicfi "ITT at u
5000 I - i:t'IT-r ~ 6lTfl I uei hara alt min, an #t 1-fi'rr 3-TT'{ 'C'l<ITllT 7741 u4fa 5o ala IT
saa vnrat & azi nu; 1oooo/- h ht z)ft

-J .
I •

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest

demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not el<ceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcrn'Rr~.1994 c!5T tITTT 86 c!5T \3ll-tITTT (2i::) Cfi 3RfT@ 3r:frc;r ~ f.i1.11-uc1c.\'i. 1994 Cfi f.TTr:! 9 (2i::) Cfi
3Rl1Rf f.mffur 1:pfl-[ "C;fl:b.1 if c!5l '1lT xWfr gi Ur rr 3mgr, tar zyea/ mgr, tu sure yen
(3r@ha) arras #t fzii (si a mfr mfr irfr) 3ITT: 3JlWRl/~ 3nw@ 3l\1.jqf \3ll~- ~~ ~-
3rd)ta urn1f@eraswr al 3mlaa aa # fr ha sl qi ala sna zycs ale/ rga, a€ta sn zyen I
u1fa 3re at 4fs 3hf I
(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commiss oner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commi~sioner of Central Excise to apply to :he Appellate Tribunal.

\ 2. qenisiif@ra arznaa gyca arf@rm, 17s c!5T mIT IR ~-1 Cfi 3RfT@ frltTfffil fcITT! ~ WI 3ITT"'JT i::ci
err If@rant a 3r?gr a6 mfr IR xii 6.50/- h a qrurau z[ca fede RTTT IDrfT mf%l:! I

2. One copy of application or 0.1.0. as the case may be, a1d the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. "fTl1TT ye, nr yen vi hara an9l#tu -mnf@av (arffafe) Pura6fl. 1982 i affa gi 3ru vii[era +rcj
cm flfi=iiftla ffl cJ@ frl1J1TT c!5T 3ITT 'lfr z,rt 3nasffa [au Grat ?]

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. w:rr eea, ace4tr3u less vi has 3rf#hr uf@rawr (#kaa # i;it:r 3Tt!Tm #mai ii ac4tr 5en e[en Q
3#f0Gr, &&g ar 34s# 3iafa f@ctr(sic-) 3#f0cur 2erg(2sty #t in s) fcris: s.oc.2erg st
fpefrr 3f@)frz, r&&g Rt ur 3 h 3iaafahara ant 3ft m-ar <t?r "JJt t GCiRT~<t?r "JJt t:rcr-m~~~ t.

\ \

arffgrarr# siaafsat#tstarr 3rt@arfrar#tswva sf@razz
a4hr3eqrareavi parash 3iaiaijrfr arr rta" j few snz

3 3

(il mu 11 -g)- c); 3hnhr fartnfu:r ~
(ii) rdrm it a{ m@" ffi
(iii) al5rm ~Rum1at ah fGra 6 # 3iaaf eara

-- 3IJoT~ra~fct;w mu c); 11Tcftrlir~ <~- 2)~. 2014 c); 3raar u{fat 3r4lfhr qf@tarta 'ID'l"a=r~
~~~Vcf .wfu;r cffi' NfJf.iriffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Servi:::e Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4) (i) W 3mr c); i;ifc:r 374l q@)aur #aqr szi srca 3rrar rca zn av f@air gt t a:mT f<ht:r dJ1r ~Wcn c); J 0%
0 3 2

3prarar "CR ail srzi±aausf@aif@aztasavs c); IO% 3prarar "CR <t?r -5IT~ t I
(4)(i) In view of abov·e, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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F.No.V2/CS)01/ST-4/STC-III/16-17/A-l

ORDER-IN-APPEAL

This order arises out of an appeal filed by the Asstt. Commissioner, Service.
Tax Division, Gandhinagar (in short 'appellant') in terms of Review Order
No.86/2015-16 dated 21.03.2016 passed by the Commissioner, Central Excise,
Ahredabad-III(in short 'review . authority') against Order-in-Original
No.463/Ref/ST/DC/15-16 dated 29.12.2015(in short 'impugned order') passed by
the Deputy Commissioner, Service Tax Division, Gandhinc:gar(in short 'adjudicating·
authority') in case of M/s.Shreeji Corporation, Shreeji Avenue, F.P.No.20, Opp.
Shrinath Park Residency-1, Near roe Petrol Pump, Adalaj, Gandhinagar (in short·

'respondent').
2.1 Briefly stated that the adjudicating authority sanctioned refund of service tax·
of Rs.48,021/- vide impugned order on the ground that while paying service tax for'
the: quarter ending March-2016, the respondent had paid excess service on. the'
amount which they had received against outright sale of teir shops which they had.
sold after getting BU permission from Gandhinagar Rural & Urban Development.
Authority (in short 'GRUDA') after completion of their whole scheme. -

3. Aggrieved with the said impugned order, the review authority vide review­
order directed the adjudicating authority· to file present appeal on following ground.

viz.
(a) the total amount shown in ST-3 return for the quarter ending March-2013 is

cum-duty price and therefore' total amount received by the respondent is·

inclusive service tax'.

(b): since the amount received from the buyers of commercial units is inclusive of
service.tax, the respondent has not borne burden the service tax oh their'
own but the same has been passed on to the customers of commercial units,·:
doctrine of unjust enrichment is applicable in the present case. This aspect is.
not considered by the adjudicating authority in the impugned order.

4. One set of appeal memorandum filed by the cppellant · was sent to the
respondent on 04.05.2016 to file memorandum of cross objection, if any, against·
the\ said appeal with a request to remain present on hearing of appeal. Three
opportunities were given to the respondent to remain pesent on personal- hearing.
fixed on 17.05.2017, 20.06.2017 and 20.07.2017. None appeared for hearing on
the given date nor any memorandum of cross objection is filed by the respondent.
till date. Hence, I proceed to decide the case on merits.

5.., I have carefully gone through the appeal memorandum and documentary.
evidences available on records. I find that main issue to be decided is whether the'.
impugned order passed by the adjudicating authority for sanction of refund of.
service tax of Rs.48,021/- is just, legal and proper or otherwise.

6. Prima facie, I find that the respondent is engaged in providing 'construction.
of commercial-cum-residential complex' service. As provided in Clause(b) of Section
66E of the Finanace Act, 1994, no service tax is payable on sale of commercial unit
after issuance of. completion certificate(i.e. BU permission) by the competent
authority (i.e. GRUDA). I find that the respondent has received BU permission from·
GRUDA on 01.12.2012. Accordingly, there is no liability of paying service tax on·
sale of commercial unit after 01.12.2012. The respondent filed ST-3 return for the
quarter ending March-2013 showing receipt of Rs.29,32,550/-, paid service tax of·
Rs.98,347/-. It implies that they have considered said mount as cum-duty price in
view of the fact that as per Para 23. of Sale Deed, the burden of service tax Is borne. i · ·.
by the respondent. I find that later on when they came to know that no service tax
is payable on sale of commercial units after obtaining BU permission, they filed
refund . claim of Rs.48,021/- being excess service tax paid. This plea of the.
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respondent is not tenable in view of the fact that the Para 23 of the Sale Deed.
cle~rly provides for bearing of burden of service tax by the respondent. It means·

· thatl price is inclusive of service tax and is collected from the buyers and not borne
by the respondent. When the refund is claimed, onus lies on the claimant that
incidence of tax is not passed on to the buyers in terms of provisions contained in
Section 11B of the Central Excise Act, 1944 as made aplicable to the Finance Act,.
1994. Thus, I find that the appellant has failed to consider this aspect and refund
sanbtioned by him vide impugned order is erroneous· and requires to be recovered,
wit~ interest as per law. .

I
appeal filed by the.

4no#»
(Uma Shanker)

Commissioner(Appeals)
Central Tax, Ahmedabad.

Dt.27 .07.2017

7. ! . In view of the above discussion and findings, the
appellant succeeds and accordingly allowed in above terms.
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Att•~~

(B.A. Patel)
Supdt(Appeals).

BY SPEED POST TO:

1)
2)

The Asstt. Commr, Central Tax, Gandhinagar Division(Appellant)
M/s. M/s.Shreeji Corporation,Shreeji Avenue, F.P.No.20,
Opp. Shrinath Park Residency-1, Near IOC Petol Pump,
Adalaj, Gandhinagar(Respondent)

The Chief Commissioner, Central Tax, Ahmedabad Zone.
The Commissioner, Central Tax, Gandhinagar(RRA Section).
The Asstt. Commissioner(System), Central tax HQ, Ahmedabad.
(for uploading the OIA on website)
Guard file
P.A. file.
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